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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

FAYE GENTRY, )  C/ A NO.  03A01- 9604- J V- 00120
)

Pe t i t i one r - Appe l l e e , )  COCKE J UVENI LE
)

v. )  HON.  C.  PHI LI P OWENS,
)  J UDGE

J ENNI FER Mc GAHA, )
)  VACATED AND

Re s ponde nt - Appe l l a nt . )  REMANDED

THOMAS V.  TESTERMAN,  Ne wpor t ,  f or  Pe t i t i one r - Appe l l e e .

WI LLI AM LEI BROCK,  Ne wpor t ,  f or  Re s ponde nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on t o  e nf or c e  vi s i t a t i on r i ght s  by t he

pa t e r na l  gr a ndpa r e nt s ,  t he  Tr i a l  J udge  or de r e d vi s i t a t i on a nd

t he  mot he r  ha s  a ppe a l e d.

The  c hi l d  wa s  bor n on Apr i l  3 ,  1993,  a nd on J une  20,

1994,  t he  pa t e r na l  gr a ndmot he r  f i l e d a  pe t i t i on f or

vi s i t a t i on.   On Se pt e mbe r  20,  1994,  t he  Tr i a l  J udge  e nt e r e d a n

or de r  f ol l owi ng a n e vi de nt i a r y he a r i ng,  whe r e i n he  de t e r mi ne d:

t ha t  t he  mi nor  c hi l d ,  Emi l y G.  Phi l l i ps ,  dob 4- 3- 93,
s uf f e r s  f r om pa r t i c ul a r  a nd s e ve r e  me di c a l  pr obl e ms ,
a nd i s  not  a  c hi l d  t ha t  c a n be  r e move d f r om t he  home
of  t he  r e s ponde nt  a nd he r  gr a ndmot he r ,  Mr s .  Ra ns om
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Th i s  c a s e  d o e s  n o t  i n v o l v e  ma r r i e d  p a r e n t s .   S e e  Ha wk  v .  Ha wk ,  8 5 5  

S . W. 2 d  5 7 3  ( Te n n .  1 9 9 3 ) .
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Ha l l .   Howe ve r ,  t he  Cour t  doe s  f i nd t ha t  t he
pe t i t i one r s ,  be i ng t he  f r a t e r na l  gr a ndmot he r  a nd
f a t he r  of  t he  c hi l d  s houl d be  gr a nt e d one  hour  of
vi s i t a t i on e a c h we e k a t  t he  home  of  Mr s .  Ha l l  i n
or de r  t o a t t e mpt  t o e s t a bl i s h a  r e l a t i ons hi p wi t h
t he  c hi l d.

On J ul y 13,  1995,  t he  a ppe l l a nt s ’  br i e f  i nf or ms  us

t ha t  t he  Cour t  ?r e he a r d t he  ma t t e r ? a nd a  ?f i na l  or de r ? wa s

e nt e r e d on J ul y 19,  1995,  a nd pr ovi de d,  i nt e r  al i a  ?t ha t  t he

pe t i t i one r  s houl d be  a wa r de d vi s i t a t i on of  t he  mi nor  c hi l d ,

Emi l y G.  Phi l l i ps ,  dob 4- 3- 93 f r om 9: 00 a . m.  unt i l  1 : 00 p. m.

on Sa t ur da y,  e ve r y ot he r  we e k. ?  Thi s  or de r  wa s  s t a ye d by t he

Tr i a l  Cour t ,  pe ndi ng a n a ppe a l ,  a nd t he  mot he r  i ns i s t s  t he

e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  Cour t ’ s  f i ndi ng t ha t

vi s i t a t i on wi t h t he  pa t e r na l  gr a ndmot he r  i s  i n  t he  be s t

i nt e r e s t  of  t he  mi nor  c hi l d.

T. C. A.  §36- 6- 302 e s t a bl i s he s  t he  r i ght  f or

gr a ndpa r e nt s  t o  vi s i t  wi t h  gr a ndc hi l dr e n upon f i ndi ng by a

c our t  of  c ompe t e nt  j ur i s di c t i on ?t ha t  s uc h vi s i t a t i on r i ght s

woul d be  i n  t he  be s t  i nt e r e s t  of  t he  mi nor  c hi l d . ?1

At  t he  t r i a l  on J ul y 13,  a nd dur i ng t he  di r e c t

e xa mi na t i on of  t he  gr a ndmot he r ,  t he  Cour t  i nt e r pos e d:

I  di dn’ t  s e e  we  ha d a ny ne e d t o  s i t  he r e  a nd r e ha s h
e ve r yt hi ng we  ha d gone  t hr ough be f or e  a nd we  ha d,
a nd a l l  t he  t e s t i mony t ha t  wa s  s t a r t e d he r e  wa s
e ve r yt hi ng t ha t  I  ha d he a r d a nd,  you know,  a bs e nt
a nyt hi ng t o  t he  c ont r a r y I  j us t  di dn’ t  s e e  t he  ne e d
t o do i t  a l l  ove r  a ga i n.

I  unde r s t a nd t he  r e s pe c t i ve  pos i t i ons  of  bot h
s i de s .   I  know a f t e r  we  he a r d t hi s  t he  l a s t  t i me  I
t a l ke d t o  Dr .  Puc ke t t  a bout  t he  c hi l d’ s  me di c a l
c ondi t i on a nd he  i nf or me d me  t ha t  t he r e  wa s  not hi ng
a bout  t he  s hunt  t ha t  woul d pr e ve nt  t he  ot he r
gr a ndmot he r  f r om ha vi ng t he  c hi l d  wi t h he r  j us t  a s
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l ong [ s i c ]  t he  c hi l d  wa s  t a ke n c a r e  of ,  a nd he
c oul dn’ t  s e e  a ny ha r m i n t ha t .

The  e vi de nc e  i n  t hi s  r e c or d pr e ponde r a t e s  a ga i ns t  t he  Tr i a l

J udge ’ s  de c i s i on,  a nd we  va c a t e .   T. R. A. P.  Rul e  13( d) .   

I t  wa s  hi ghl y i r r e gul a r  a nd i mpr ope r  f or  t he  Tr i a l

Cour t  t o  c ons ul t  a n e xpe r t  wi t ne s s  e x  par t e ,  a nd r e l y on t ha t

i nf or ma t i on i n  ma ki ng hi s  j udgme nt .   The  ba s i s  t o  a ut hor i z e

t he  Cour t  t o  c ons ul t  a n e xpe r t  i s  f ound i n  Rul e  706,  Te nne s s e e

Rul e s  of  Evi de nc e ,  a nd t he  Cour t  mus t  s c r upul ous l y f ol l ow t ha t

r ul e .   Al s o s e e  Dov e r  v .  Dov e r ,  821 S. W. 2d 593 ( Te nn.  App.

1991) .   

The  pa r t i e s  a r e  e nt i t l e d t o  ma ke  a n or de r l y

pr e s e nt a t i on of  a l l  of  t he i r  e vi de nc e  a nd i t  i s  t he  Cour t ’ s

dut y t o  de c i de  t he  f a c t ua l  i s s ue s  f r om t he  e vi de nc e  pr e s e nt e d

i n Cour t .   

Ac c or di ngl y,  t he  j udgme nt  of  t he  Tr i a l  Cour t  i s

va c a t e d a nd t he  c a us e  r e ma nde d f or  a  ne w t r i a l .   I n  vi e w of

t he  c i r c ums t a nc e s  pr e s e nt e d,  we  be l i e ve  t hi s  i s  a n a ppr opr i a t e

c a s e  f or  a  gua r di a n a d l i t e m t o be  a ppoi nt e d f or  t he  mi nor

c hi l d  be f or e  t he r e  a r e  f ur t he r  pr oc e e di ngs  i n  t he  Tr i a l  Cour t .  

Ac c or di ngl y,  upon r e ma nd,  t he  Tr i a l  J udge  wi l l  a ppoi nt  a

gua r di a n a d l i t e m f or  t he  c hi l d  a nd pr oc e e d i n  a c c or da nc e  wi t h

t hi s  opi ni on.

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  t he  a ppe l l a nt .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


